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H1 Firearms—stun gun—possession of disguised firearm—exceptional circumstances

H2 Where an offender had pleaded guilty to an offence of possession of a disguised firearm (a
stun gun), in circumstances where he had a significant history of drug-dealing in addition to other
offences, a submission based on a holistic view of various factors said to be relevant to the
question of exceptional circumstances for the purposes of setting the minimum sentence would
not be accepted. The factors relied on by the offender were entirely unexceptional.

H3 With leave of the single judge, the appellant, M, appealed against a total sentence of six
years six months’ imprisonment imposed following a guilty plea to possession of a disguised
firearm and convictions for s.20 (unlawful wounding) and aggravated vehicle taking.

H4 M had made a telephone call to the victim, V, a previously known supplier of Class A drugs,
asking to buy crack cocaine and heroin. M, with another, was sitting on a wall shortly before the
events concerned took place. V arrived at the scene in a van. M pulled V from the driver’s seat
on to the road and got into the van. V slumped back as though in pain. He had been stabbed and
sustained a number of slash wounds. He was bleeding heavily from a stomach wound. M started
the van and drove away. V collapsed in the road. The police were called and V was taken to
hospital in an ambulance. M drove off and was seen to be driving at speeds of up to 54mph in a
30mph limited area. He was involved in a collision with a parked car and was subsequently
arrested. M was on bail for possession of a disguised firearm at the time of the offence.

H5 M pleaded guilty to possession of the disguised firearm (a stun gun) after the close of the
prosecution case, making it clear that he did not accept that he knew the object in question was a
firearm or anything more than a simple mobile phone. Accordingly, a Newton hearing was
convened to deal with that issue, with the judge finding that there was no doubt that M knew that
the disguised firearm (or taser) was not a phone. M was aged 46 when sentenced and had 28
convictions for 74 offences, spanning the period 1983 to February 2012, including drugs
offences, taking vehicles, violence and possession of offensive weapons.

H6 In relation to the stun gun, the judge noted that: (a) this was charged and in working order
when it was found; (b) there was no evidence it had been used; (c) it was designed to “frighten”
and, M having been stabbed the previous month, was carrying the stun gun with the intention of
using this if the need arose; and (d) his *59 record involved drugs and offensive weapons
offences although there were no convictions for firearms offences. The judge found that a
minimum sentence of five years would not be disproportionate.

H7 On appeal against sentence, M submitted that the judge had erred in not finding exceptional
circumstances, which permitted a sentence to be set below the minimum five-year term
prescribed by Parliament. Reliance was placed, in particular, on: (a) M’s personal circumstances,
namely, that he was “lightly” convicted; (b) he had begun to provide mentoring to those with drug
problems; (c) his guilty pleas; (d) the stun gun was a non-lethal weapon (there was no evidence
of use and it was obtained following M’s stabbing); and (e) had it not been disguised, the device
would have warranted a significantly lower sentence.

H8 Held, dismissing the appeal, that (1) merely by stating those matters on which reliance was
placed demonstrated how unexceptional they were. What was significant was M’s history of drug
dealing. That context was evidenced not only by his convictions for possession with intent to
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supply heroin and crack cocaine but also by the circumstances and context in which the stun gun
came to be discovered following the s.20 offence with which the court was concerned. Moreover,
the instant case was one of violence in the context of drug dealing as the facts set out by the
judge had made clear. M’s account of how the stun gun had come to be in his possession was
roundly rejected. It was found to be charged and in working order. The clear inference drawn by
the judge was one with which there was no basis for challenge ([23]).

H9 (2) The judge’s approach was entirely orthodox. The conclusions she reached were amply
open to her on the evidence and could not be impugned as even arguably incorrect ([24]).

H10 Cases cited:

R. v Avis [1998] 1 Cr. App. R. 420; [1998] 2 Cr. App. R. (S.) 178

R. v Rogers [2016] EWCA Crim 801; [2017] 1 W.L.R. 481; [2016] 2 Cr. App. R. (S.) 36 (p.370)

H11 References:Current Sentencing Practice , A5-2000.

H12 Representation

Thom Dyke for M.

Judgment

Haddon-Cave J:

I shall ask Simler J to give the judgment of the court.

Simler J:

1 This is an appeal against sentence brought by leave of the single judge.

2 On 10 November 2016, in the Crown Court at Southwark, before Mr Recorder Freeman, the
appellant pleaded guilty on re-arraignment (after a jury had been sworn) to possessing a
disguised firearm on Indictment T20167195.

3 Thereafter, on 6 January 2017, in the Crown Court at Croydon before HH Judge Charles, the
appellant was acquitted by the jury on a separate indictment of wounding with intent, contrary to
s.18 of the Offences against the Person Act 1861 , but found guilty of the lesser offence, namely
unlawful wounding, contrary to s.20 of the 1861 Act . He was also found guilty of an offence of
aggravated vehicle *60 taking. On 17 January 2017, the appellant was sentenced as follows: five
years’ imprisonment on the indictment charging possession of a disguised firearm; a consecutive
term of 18 months’ imprisonment for the unlawful wounding; and a concurrent term of six months’
imprisonment for the aggravated vehicle taking. The total sentence was, therefore, six-and-a-half
years’ imprisonment.

4 The facts are these. On 14 July 2016, the appellant made a telephone call to the complainant,
a previously known supplier of Class A drugs, asking to buy crack cocaine and heroin. A witness
saw the appellant and another white man sitting on a wall, both wearing hooded tops, with their
hoods pulled up. There had been drug dealing and theft of motorbikes in the area.

5 The supplier of Class A drugs arrived in a van. The appellant was seen to pull on the
complainant’s arm, trying to pull him out of the van. The second white man was in the passenger
side of the van, and the van was seen to be shaking as the three men fought with one another.
The appellant pulled the complainant from the driver’s seat on to the road, and got into the van.
The complainant slumped back as though in pain. He had been stabbed and had a number of
slash wounds. He was bleeding heavily from a stomach wound.
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6 The appellant started the van and drove away. Meanwhile, the complainant collapsed into the
road. The police were called. The complainant was subsequently taken to hospital in an
ambulance.

7 A witness in a BMW followed the appellant driving the van. It was recorded at speeds well in
excess of the 30mph speed limit in the area—up to 54mph. The witness contacted the
emergency services, observing that that the appellant had had a head-on collision with a parked
car. Police attended both by road and in a police helicopter. The appellant was seen to be in the
driver’s seat of the van. He was detained and arrested.

8 In interview he said that there were two black men in the BMW, he was on his own, and had
been pushed into the van and only drove off because there were black men in the BMW car. He
was on bail for possession of the disguised firearm when he committed those offences of
wounding and aggravated vehicle taking.

9 So far as the disguised firearm charge is concerned, on 19 January 2016 the police attended to
search the appellant’s flat. They found in a kitchen cupboard a stun gun shaped like an iPhone.
The officer who picked up the item noticed at once that it was extremely light compared to an
ordinary iPhone. Having had some training on the point, she at once suspected that it might be a
taser. She took it into police custody as a potential exhibit.

10 The appellant was arrested. In interview, he produced a prepared statement in which he said
that he lived alone, but often had friends round and he had found the phone down the back of the
sofa the day before it was found by police in his flat. He presumed that one of his friends must
have had it and it slipped out of their pocket. He did not really look at it, but simply put it in the
kitchen cupboard expecting the friend to realise that he had left his phone and to come back for
it. He only knew it was a taser when the police told him that it was a taser.

11 The appellant pleaded guilty after the close of the prosecution case to possession of the
disguised stun gun. He made clear in doing so that he did not accept that he knew the object in
question was a firearm or anything but a simple mobile phone. Accordingly, there was a Newton
hearing to deal with that issue. Having heard all the evidence, including evidence on oath from
the appellant, the recorder ruled that there was no doubt that the appellant knew that the taser
was not a phone and *61 rejected his account of finding it at the back of the sofa after it had
been left there by someone else.

12 The appellant was 46 years old at the date of sentence, having been born on 19 March 1970.
He has a bad record: 28 previous convictions for 74 offences spanning the period 1983 to
February 2012. His relevant convictions include four offences of possessing a controlled drug
with intent to supply, offences of possession with intent to supply Class A and Class B drugs,
offences of taking vehicles without authority, vehicle interference, and an offence of possessing
an offensive weapon in a public place, together with two common assaults and obstructing a
police constable.

13 No pre-sentence report was prepared.

14 In admirably clear and careful sentencing remarks, the judge concluded that the offence of
unlawful wounding (Count 2) was a Category 1 offence, given that the appellant used a weapon.
There was serious injury in the context of the offence, and it was a sustained assault. Category 1
gave a starting point of three years’ imprisonment and a range of two-and-a-half years to four
years. The judge referred to the appellant’s appalling antecedent history. So far as the
aggravated vehicle taking (Count 3) is concerned, that involved the appellant driving off with the
police chasing him at speed and on the wrong side of the road. A police helicopter had had to be
deployed. He was eventually stopped by police vehicles.

15 The judge explained that, in addition, she had to deal with the appellant for possession of the
imitation firearm in respect of which he had pleaded guilty at the close of the Crown’s case at trial
and there had been a Newton hearing in which his account had been rejected. The judge was
provided with a sentencing note helpfully prepared by defence counsel, together with authorities
referred to. She also had available to her a note prepared by prosecution counsel. It is clear that
she referred to the authorities, to some of which Mr Dyke, who appears on behalf of the
appellant, has referred us today.

16 The judge referred to the questions identified by this court in R. v Avis [1998] 1 Cr. App. R.
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420; [1998] 2 Cr. App. R. (S.) 178 , when dealing with a firearms case. We cannot improve on the
way she put it, as follows:

“Firstly, what sort of weapon is involved? Here the stun gun is not capable of killing
someone, but it was charged and when tested it was in working order. The effect when
used on a person ranges from minor muscle contractions to loss of balance and muscle
control, temporary incapacitation and feeling dazed and weak for several minutes
afterwards.

Secondly, what use if any has been made of it? There is no evidence before me that the
item has been used.

Thirdly, however, and perhaps more significantly, with what intention did you possess it?
In my judgment it was designed to frighten and injure if necessary anyone who crossed
you as a result of involvement in the drugs world. I am of the firm view that, having been
stabbed yourself the previous month, you had armed yourself and were fully prepared to
take the law into your own hands if necessary.

Fourthly, what is your record? You do not have a previous record of firearms offences, but
you have been heavily involved in drug supply. The learned recorder dealing with your
Newton hearing at Southwark Crown Court found as a fact that you knew full well what the
item was. It has not been suggested *62 for a moment that you did not know that the item
was illegal. Given your background, that is not surprising. As has been said in the
authorities to which I have had regard, stun guns may not be fatal but in the wrong hands
they can be dangerous. Given that you have been convicted several times of drug dealing
and fall to be sentenced for violence relating to drugs, that is of considerable concern. It
would not be arbitrary or disproportionate to sentence you to the minimum term that
Parliament had determined is appropriate in these cases. There are in my judgment no
exceptional circumstances here and it would not be unjust for me to pass such a
sentence.”

17 The judge made clear (at p.7D of the transcript) that were it not for the firearm offence, her
sentence in respect of Counts 2 and 3, to which we referred earlier, would have been
considerably higher. Moreover (at p.7H), she said that had it not been for the firearms offence
she might well have passed consecutive sentences on those two counts. However, because of
the question of totality, she resolved that it would not be appropriate to do so here, and she
passed the total sentence to which we earlier referred.

18 The single ground of appeal advanced by Mr Dyke in clear and focused submissions is that
the sentence of five years’ imprisonment for the firearms offence was manifestly excessive
because the judge fell into error by failing to find that exceptional circumstances applied and
justified a shorter sentence than the minimum sentence directed by Parliament.

19 Mr Dyke referred us to a number of decisions of this court in which consideration was given to
sentences of five years’ custody for possession of disguised stun guns and the like and the
question whether exceptional circumstances were made out. By reference to those cases, he
submitted to us that the Court of Appeal has taken a consistent approach in finding that
exceptional circumstances are made out where disguised stun guns are involved.

20 We do not accept this submission. The Court of Appeal has taken a consistent approach to
the law but so far as the facts are concerned, it has consistently held that each case depends on
its own facts. This is a strict liability offence. Parliament has determined that a minimum sentence
of five years’ custody applies and that, unless an offender proves (and the burden is on him to do
so) that exceptional circumstances are established, the judge is required to adhere to his or her
statutory duty in passing the minimum sentence. What emerges plainly from the cases to which
we have been referred is that the question whether exceptional circumstances exist is a
fact-sensitive question that depends entirely on the particular factual matrix and context in which
the disguised weapon is kept by the offender and the use to which it is intended to be put. The
fact that the firearm is a stun gun that is disguised is plainly not enough to establish exceptional
circumstances on its own.

21 Mr Dyke submits that this is a case where no single factor can be relied on, but the collective
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impact of all the relevant circumstances makes this case an exceptional one. Although counsel
who appeared below for the appellant produced a note about the law for the assistance of the
judge nothing was provided in writing as to what the exceptional circumstances relied upon were.
In R. v Rogers [2016] EWCA Crim 801; [2016] 2 Cr. App. R. (S.) 36 (p.370), Lord Thomas CJ,
giving the judgment of the court, said at [121]:

“… When a defendant wishes to rely on exceptional circumstances, these should be set
out on his behalf in writing and signed by his advocate. The *63 prosecution should then
state whether they are agreed or not. If they are not agreed, then the defendant can then
decide whether to seek a hearing, with the consequence that if he is disbelieved he will
lose some of the credit to which he would otherwise be entitled. If the circumstances are
agreed by the prosecution, but the judge does not approve that agreement, then the
defendant must decide whether he wants a hearing. … The hurdle for the defendant, in
establishing exceptional circumstances, remains a high one.”

That approach should have been adopted here.

22 The series of relevant circumstances relied on by Mr Dyke to make out the exceptional
circumstances exception on a holistic basis are these: first, he relies on the appellant’s personal
circumstances, namely, that he is lightly convicted in respect of weapons offences (albeit that in
1986, when he was a juvenile, he was convicted of having an offensive conviction). So far as
violence is concerned, prior to the s.20 wounding involved here, he was lightly convicted. Since
January 2013, there has been a significant gap in what was otherwise an appalling antecedent
record. Secondly, the appellant has begun to provide mentoring to those with drug problems.
Thirdly, there is the fact of his guilty pleas, albeit Mr Dyke accepts that limited reliance can be
placed on that, given the fact that there was a Newton hearing. Fourthly, so far as the weapon
itself is concerned, Mr Dyke relies on the fact that it is a non-lethal weapon; that there was no
evidence of use; and that (albeit that it was designed to frighten and injure, if necessary, anyone
who crossed the appellant as a result of involvement in the drugs world) it was obtained in order
to arm the appellant following a stabbing because he felt that he needed to protect himself.
Finally, Mr Dyke relies on the fact that, if it had not been disguised, the device would have
warranted a significantly lower sentence. All of those points, he submits, make a five-year
minimum term arbitrary and disproportionate.

23 It seems to us that, merely by stating those matters on which reliance is placed demonstrates
how unexceptional they are. Here what is significant, in our judgement, as the judge correctly
observed, is the appellant’s history of drug dealing. That context is evidenced not only by his
convictions for possession with intent to supply heroin and crack cocaine, but also by the
circumstances and context in which the stun gun came to be discovered following the s.20
offence with which we are concerned. Moreover, this was a case of violence in the context of
drug dealing, as the facts set out by the judge make so clear. The appellant’s account of how the
stun gun came to be in his possession was roundly rejected. It was found to be charged and in
working order. The clear inference drawn by the judge was one with which we can see no basis
for challenge.

24 The judge’s approach was entirely orthodox. The conclusions she reached were amply open
to her on the evidence and, in our judgement, cannot be impugned as even arguably incorrect.

25 In any event, we observe that even if a lower sentence than that of five years could have been
justified (which, we emphasise, it could not on these facts), as the judge said, the sentences on
Counts 2 and 3 would inevitably have been higher sentences, and justifiably so, and might well
have been imposed to run consecutively, rather than concurrently.

26 For all these reasons, we are quite satisfied that the sentence of six-and-a-half years’
imprisonment to reflect the totality of this offending is not arguably manifestly excessive. This
appeal is accordingly dismissed. *64
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