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1. SIR COLIN MACKAY:  This is a renewed application for an extension of time of just 

over one year and one month to apply for permission to appeal a conviction of this 
applicant who faced an indictment containing two counts under sections 18 and 20 of 
the Offences Against the Person Act 1861.  It was alleged that he had assaulted a man 
called Stephen Kain.  Count 2 was an alternative to the more serious count 1.  This 
all arose out of events late on a Saturday night in Newcastle on 7th April 2012.   

2. Two groups of young men, to use a neutral phrase, came into contact.  One was three 
Scots on a stag party down from Aberdeen.  The applicant was in a group which 
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contained both males and females.  One of the Scots was called Stephen Kain.  Like 
many such encounters which end in violence those involved gave conflicting and 
contradictory and sometimes confused accounts.  The CCTV of the area was of no 
assistance.  There were however two eyewitnesses of particular importance, as 
everyone who had contact with the case agreed, that is to say the solicitors, counsel and 
indeed the judge himself.  Their evidence will be seen in a moment.   

3. On the first day of trial, having had a conference with his counsel the day before, the 
applicant pleaded guilty to section 20 which was not accepted and a trial proceeded 
under section 18.  He was convicted some days later and vacated his plea of guilty to 
section 20 and was sentenced in due course to six years' imprisonment.  Trial counsel 
gave negative advice.  Fresh counsel gave advice, but said he could not act because he 
knew the parties.  London solicitors were retained.  London counsel were instructed.  
In due course this application emerged.  It is accepted by counsel that with delay of 
this order time will only be extended where the court is satisfied that the appeal enjoys 
a good prospect of success rather than one which is merely arguable. 

4. The agreed injury to Stephen Kain was a fractured upper jaw causing him to require 
surgery and the wiring of his teeth.  It was agreed that these amounted to grievous 
bodily harm.  The issue was how he came by them and the intent of the person who 
inflicted them.   

5. After the incident the applicant was interviewed by police.  He told them how he had 
had an argument with his girlfriend which attracted the attention of the Scots who 
interfered, with verbal aggression.  He threw one of them to the floor who he thought 
was threatening his friend and he believed had a knife.  This man fell to the floor on 
all fours and the applicant said he aimed at kick at his arm and shoulder to disarm him.  
He had an adrenalin rush and accidentally kicked him in the head.  Then a tall Scots 
guy came running over to protect the fallen man and the applicant said he hit him once 
towards his head with a fist in self-defence.  He then went back to the first Scot, still 
on the floor, and nudged him on the shoulder with his foot to see if he could get some 
response to make sure he was not dead.  He did not stamp on him at any time.  The 
defence case statement in due course in general terms confirmed what he said in 
interview.   

6. The two witnesses we have referred to, whom the judge described as important, were 
not involved in any fighting or arguments.  Counsel had advised earlier when he first 
met the applicant at the PCMH that he would be in some difficulty if all witnesses 
turned up, as in the event they did.  The first of these witnesses was Louise King, a 
prosecution witness.  She was a work colleague of the applicant and a member of his 
group that night.  She painted the applicant as an aggressor throughout.  She 
described how he had knocked down the victim, walked away and returned and then 
kicked him several times, to such an extent that she interposed herself between the 
victim and the applicant.  Her evidence was entirely unhelpful to any notion of 
self-defence at any stage on the part of the applicant. 

7. The other witness, Piotr Veltze was a Polish taxi driver who had been plying his trade 
in Newcastle for five years.  He had a clear view of what happened.  He saw two 



SMITH BERNAL WORDWAVE 

men having an argument.  One had fallen over.  The taller man then punched the 
other man a few times on the face and chest and he fell over and he (the applicant) 
kicked him on the ground in his face.  One of his friends came to the defence of the 
fallen man.  The applicant punched him.  He returned to kicking the first man on the 
floor a few times.  The witness described the victim as at no time doing anything 
aggressive towards the applicant.  He said what took place was not a fight but an 
attack.  It was repeated and sustained.  He used the epithet "inhuman" and described 
the aggressor who attacked Stephen Kain as "acting like an animal".  All agreed that 
these two witnesses posed great problems for the applicant's defence to this indictment. 

8. When it came to his turn to give evidence, the applicant gave evidence which we would 
summarise in this way.  Even in chief he barely alluded to the need to defend himself 
as the reason for the initial punch to the face.  He said that it was retaliation.  It was 
to hit him back, to strike him back for a punch he had received on the shoulder; he had 
walked away and come back and lost his cool again and then he stepped towards 
Stephen Kain: "I did punch him once in the face."  The man that he had thrown to the 
ground that he talked about in the police statement was not in fact Stephen Kain but 
another of the three Scots, a man called Hepburn.  Stephen Kain was then still on all 
fours.  He kicked him on the shoulder.  So he was accepting in terms he had punched 
Stephen Kain once only in the face.  He was accepting in terms that that had caused 
Stephen Kain's facial injury and he had not administered any kick to him and that was 
what had happened.  He was asked in cross-examination: "Why did you punch him?"  
He answered: "He was trying to provoke me.  He was saying offensive things." 

9. We have the benefit of notes of attendance from the then solicitors for the applicant 
which are in our judgment of better than average quality for such documents.  From 
that it is plain that Mr Walsh, who was trial counsel, had acted for this defendant 
throughout, from the PCMH on 8th October onwards.  There had been a conference in 
chambers on the day before the trial.  The difference between grievous bodily harm 
and grievous bodily harm with intent, as the note says, was fully explained to the 
applicant.  Counsel said he sounded out the CPS to see if a guilty plea to section 20 
would be acceptable and in fact the following day the message came back that though it 
was acceptable to the CPS the victim was not happy and the matter would have to 
proceed.  Returning to the conference of 29th October, the note says that counsel 
highlighted the statements of King and Veltze and said these "potentially caused him 
serious problems".  Both provided similar accounts and both saying that he had kicked 
Kain while on the ground.  If that advice was given, as we are sure it was, it was 
sound advice and appropriate advice to give at this stage of the proceedings.  The note 
continued: "Mr Dodd appeared to appreciate the problems he would face at trial and 
accepted that this incident may have started in self-defence but his response had been 
excessive."  He remained adamant at the conference that he had not kicked or stamped 
on Kain.  He maintained he had acted in self-defence as he believed the injured party 
to be armed.  Counsel said he was not very convinced that this self-defence account 
would be accepted by the jury.  If that is what was said, and we are satisfied it was, it 
was again good advice.  The conference concluded with the client saying he was 
confident that Louise King would not be willing to attend court.   
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10. In fact she did, as did Mr Veltze, and that having been announced the applicant 
indicated he would be willing to plead guilty to a section 20 wounding, the prosecution 
confirming that that was not an acceptable plea.  In the following discussion the 
applicant said he did not wish to plead guilty to section 18 wounding but was prepared 
to plead guilty to section 20 from the outset.  Counsel took time to consider that and 
the matter proceeded to trial. 

11. There was a legal discussion at the close of the evidence between the judge and counsel 
of the usual kind in which the judge pointed out certain of the discrepancies in the 
evidence and said this to counsel:   

"You say it never got more than a punch and a kick on the floor but he 
says it is the shoulder or not part of the face.  The Crown say punch and 
kicking deliberately on the floor.  Do you invite me to direct them on 
self-defence?"   

Mr Walsh for the defence answered:  

"It has this potential, because what his evidence was - he is accepting in a 
sense that in punching him and causing that injury he went too far."   

The judge asked what the basis of the plea was, and Mr Walsh replied:  

"It is the punch causing the injury and going too far with that."   

The judge then proceeded to sum the case up in a way that is not subject to any 
criticism at all, including directions on self-defence, the meaning of intent in section 18 
and the adverse inferences that could be drawn from the changes in the evidence given 
by the applicant.   

12. This defendant was 22 at the time, a man of good character, an intelligent man with 11 
GCSEs and a good job.  He received a good character direction.  We are satisfied 
from what counsel tells us, he was always alive to the possibility, indeed tactical 
desirability, of a plea of guilty to the lesser offence to distract the jury, as it were, from 
convicting him of the more serious offence.   

13. The grounds of the appeal are that he was misled by or confused by the advice and as a 
result prevented from advancing what was his true defence which was that the injury 
was caused by the punch only and that he only punched the victim to defend himself 
lawfully.  We are satisfied that he knew what the limits of the legal defence of 
self-defence were, having been in discussion with his counsel about it.  The 
misgivings that counsel expressed about the likelihood of self-defence succeeding, 
whether it was kicks or whether it was a punch, did cover both possibilities and were in 
our judgment correctly expressed.  There should have been and there was not a written 
basis of plea, but on the first day of trial there is sometimes a lot to do and that was not 
done as it should have been on this occasion.  Counsel tells us in his response to this 
application that he made clear the basis upon which this applicant should plead guilty if 
that is what he decided to do.  The real risk was that the combined evidence of the 
independent witnesses would lead the jury to believe that he had been the aggressor 
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from the very start to the very finish of all his dealings with Stephen Kain that night.  
The changes to his evidence were made by him and by him alone, as we consider, as an 
endeavour to present them to the jury as the product of innocent confusion on his part.  
In the circumstances described, had the plea of guilty to section 20 been accepted it 
would have been, as the applicant knew himself, a good outcome for him from this 
business.   

14. There is, in our judgment, no reasonable prospect of his satisfying this court that his 
counsel in this way steered him or misled him into a position where he concealed a true 
defence that he wanted to run.  He was able, we are sure, to understand the 
consequences of his decision to plead guilty to the lesser offence and the issues 
involved.  The real problem he faced was not any legal difficulty.  It was rather the 
potential force of the evidence against him showing him, as we say, as the clear 
aggressor at all times through these events.   

15. For these reasons, we refuse to extend the time for the presentation of an appeal in this 
case.   

16. MR DYKE:  I am very grateful.  My Lord, I came without the benefit of a 
representation order.  I do not know whether it is possible for me to ask whether 
consideration could be given to that.  

17. LORD JUSTICE DAVIS:  No, I am afraid we have a settled practice here, Mr Dyke.  
The only compensation you will get is the thanks of your client, which you deserve.   


