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MR JUSTICE FLAUX:  The claimant applies for permission to judicially review the review 

decision of the DPP under the Victim's Right to Review Scheme, communicated in 

a letter of October 2015, that the decision by the CPS to discontinue the private 

prosecution originally commenced by the claimant against Ms Shivani Sharda, the 

claimant's former girlfriend, for conspiracy to pervert the course of justice, was correct.

1. The relevant background can be summarised as follows. The claimant and Ms Sharda 

were in a relationship intermittently from about 2006, when she was 16 and he was 20, 

until some time in 2012.  The relationship appears to have been volatile for a great deal 

of the time.  She first reported him to the police for harassment in January 2009, but the 

police did not take that seriously.

2. On 23 March 2009, a member of the public reported to police that the claimant had been 

seen pushing Ms Sharda to the ground and then hitting her.  He was charged and 

remanded on bail.  A 12 month non-molestation order was made by the County Court.  

There were then subsequently allegations made by Ms Sharda of breach by the claimant 

of both the bail conditions and the non-molestation order, but in August 2009, Ms 

Sharda stated that she wanted the case against him discontinued. 

3.  Thereafter, it is fair to say that there is no evidence of any reported abuse until some 3 

and a half years after the non-molestation order expired.  However, then, on 3 August 

2013, Ms Sharda made an allegation to the police that the claimant had harassed her 

after the breakdown of their relationship through abusive phone calls, texts, WhatsApp 

messages and emails. 

4. In support of her allegation, she provided to the police screen-shots of his 



correspondence to her between 1 August 2013 and 3 August 2013.  This 

correspondence was clearly violent and abusive.  She also alleged that he had come to 

her house on 3 August and smashed a glass panel in the front door.  On 4 August 2013, 

the claimant was charged by the police with harassment and criminal damage and 

bail conditions were imposed.  

5. On 26 September 2013, Ms Sharda alleged the claimant had breached the 

bail conditions by making repeated telephone calls to her.  Some of those calls were 

recorded on her home answerphone.  The police listened to the calls, some of which 

were particularly offensive and abusive.  The claimant was arrested and his phone was 

seized but it was locked with a PIN which he refused to give to the police.  

6. He appeared before Willesden Magistrates on 18 October 2013 in relation to the charges 

of harassment and criminal damage.  He changed his original plea of not guilty to a plea 

of guilty on the harassment charge but was then acquitted on the criminal damage 

charge.  On 18 November 2013, he served notice to vacate the plea of guilty on the 

grounds of improper legal advice.  Leave was subsequently granted by the magistrates 

to vacate the plea and the case was fixed for trial. After subsequent adjournments, it 

took place on 7 October 2014.

7. On 9 June 2014, the defendant had supplied a defence case statement in which that he 

said that the screen-shots supplied by Ms Sharda had deleted or excluded 

correspondence from her to him, in particular, WhatsApp messages she had sent him 

between 1 and 3 August 2013.  He attached to that defence statement an unedited copy 

of their WhatsApp conversation and he alleged that, in context, the whole conversation 

demonstrated her messages were abusive so that he had not harassed her. 

8. At the trial on 7 October 2014, after an unsuccessful abuse of process application to stay 



the harassment charge, the trial proceeded and Ms Sharda gave evidence.  During the 

course of cross-examination, she admitted that had she had selectively edited the 

WhatsApp conversation before supplying the screen-shots to the police.  At the end of 

the prosecution case a successful application of no case to answer was made by the 

claimant and the harassment charge against him was dismissed.

9. Thereafter, Mr Lodge of counsel, on behalf of the claimant wrote on 

11 November 2014 to the CPS, seeking permission to bring a private prosecution 

against Ms Sharda for perverting the course of justice.  In their response, the CPS were 

neutral on this matter and the private prosecution proceeded.  Ms Sharda was indicted 

pursuant to that private prosecution and the matter came before HHJ Arron at Harrow 

Crown Court for a plea and case management hearing on 11 June 2015.

10. The learned judge expressed concern about the prosecution in these terms:

 
"I would just like an explanation because it does seem to me that there is 
something unhealthy or not in the public interest if a summary trial, or in 
fact a jury trial can be re-run simply because the winner feels aggrieved or 
the loser feels aggrieved.   
There must be a public interest here.  I just wonder whether the CPS have 
been approached and asked to take this over."

In effect, the learned judge was inviting the CPS to determine whether they should 

intervene in the private prosecution and discontinue it, which is what the CPS 

subsequently did.

11. On 6 July 2015, a decision was made by the Director of Public Prosecutions (“the 

DPP”) that. although the evidential test in the code for Crown Prosecutors was satisfied, 

the public interest test was not.  The recommendation was made that the CPS should 



take over the private prosecution and discontinue it. On 22 July 2015, that decision was 

reviewed by a legal adviser to the DPP and one of the DPP's private office legal team.  

They also concluded that, although the evidential test was satisfied, the public interest 

test was not, albeit the case was finely balanced.  The claimant was notified of this 

decision in a letter of 24 July 2015.

12.   The claimant then invoked the Victim's Right to Review Scheme, so the case was then 

reviewed by the CPS Appeals and Review Unit.  Initially, the case was reviewed by a 

specialist prosecutor who concluded, subject to the approval of a more senior 

prosecutor, that the case should not be continued in the public interest.  On 

15 September 2015, the case was reviewed by a more senior prosecutor, Ms Sarah 

Boland, the managing lawyer of the Appeals and Review Unit.  She concluded that 

whilst the evidential test was satisfied, the public interest test was not.

13.   Her decision, which was approved by the head of the Special Crime Division, was set 

out in a letter of 15 October 2015 to the claimant, which is the subject of the claimant's 

specific challenge on this application for permission to apply for judicial review.  That 

letter, having set out the background and that the evidential test is satisfied, explained 

why it had been concluded that it was not in the public interest to prosecute Ms Sharda.

14. The letter said, in particular, as follows:

"In applying the public interest test, I have considered all of the evidence 
and surrounding circumstances afresh, including the lengthy and complex 
history of relations between you and Ms Sharda.  The factors I am obliged 
to consider are set out in the Code for Crown Prosecutors.  These include 
the serious of the offence; the culpability of the suspect; the harm caused to 
you, the victim; and the proportionality of prosecution.

Given the nature and context of the alleged offence, I am also required to 
take into account the CPS Guidance for Charging Perverting the Course of 



Justice and Wasting Police Time in Cases involving Allegedly False 
Allegations of Rape and/or Domestic Abuse.  This Guidance indicates that 
prosecutions in these types of cases will be 'extremely rare' and that a 
balance must be struck between deterring genuine victims of domestic 
violence from the reporting of offences and the need to protect the innocent 
from false allegations of crime.  I have kept this important principle in mind 
in assessing the public interest.  

The available evidence and background material in this case shows that 
there has been a lengthy and volatile history between you and Ms Sharda 
involving hundreds of abusive text messages sent by you over a significant 
period of time.  Whilst there is clear evidence of Ms Sharda being 
abusive to you during these written exchanges, there is also information 
which suggests that during your relationship she may have been intimidated 
by your actions, may have suffered domestic violence where you were the 
alleged perpetrator, and has previously withdrawn her support for criminal 
prosecutions being brought against you.  There is also information which 
establishes that Ms Sharda has previously successfully applied for civil 
injunctions against you and which suggests that you have been willing to 
contravene these orders as well as bail conditions to contact Ms Sharda.

Whilst your relationship with Ms Sharda appears to have been characterised 
by bitter and sometimes mutually abusive exchanges, the wider history goes 
some way to mitigating although not excusing Ms Sharda's actions, leading 
me to conclude that a prosecution would not be in the public interest in this 
instance."

15. It is against that background that by his claim form and amended statement of grounds, 

the claimant seeks permission to judicially review that decision of the DPP not to 

prosecute Ms Sharda.

16.   Before considering the various grounds of the claimant's application advanced by 

Mr Dyke of counsel on his behalf before us today, it is important to set out the legal 

framework for cases such as the present.  It was well established before the Victim's 

Right to Review Scheme came into effect in late 2013 that judicial review of a decision 

not to prosecute is a jurisdiction to be sparingly exercised, see R v DPP ex parte C 

[1995] 1 Cr App R 136, 140 - 141 per Kennedy LJ, as most recently applied by this 



court in S v Crown Prosecution Service [2015] EWHC 2868 (Admin) [2016], 1 WLR 

804.

17.   I quote from the judgment of Sir Brian Leveson P in that case:

"15. There is no doubt that decisions of the CPS are amenable to judicial 
review: see, for example, R v DPP ex parte C [1995] 1 Cr App R 136 at 
140-141. The potential grounds of challenge are, however, narrow not least 
because of the recognition of the constitutional significance of its 
independence. Clearly, if a policy is unlawful, the courts will intervene. The 
same approach will be adopted if the CPS fail to act in accordance with its 
set policy or they reach a decision not open to a reasonable prosecutor. 
When considering such challenges, it is clear that they will succeed only in 
very rare cases: see L v DPP [2013] EWHC 1752 (Admin)."  

18. In L v DPP, the judgment of Sir John Thomas P stated the general position at 

paragraphs 3 to 6 in essentially similar terms to the passage from the judgment of Sir 

Brian Leveson P which I have just cited, and then continued in relation to what the 

position would be as regards the Victim's Right to Review Scheme which was then 

about to be introduced. Sir John Thomas P stated as follows:  

"10. It is, I think, important in the light of this new procedure also 
to point out the following.

11. First, no judicial review should be brought until the CPS has 
had an opportunity of conducting a further review under 
their Victim right of review procedure. In the ordinary case, 
if a challenge is to be brought before that right of review 
has been taken up, a court should not entertain it.

12. Second, if there has been a review in accordance with this 
procedure, then, it seems to me, that the prospect of success 
will, as I have said, be very small."

 



19. In his submissions to us, Mr Dyke submits that, although he accepts that general 

proposition, nonetheless the Court should have in mind that this is, in effect, the last 

opportunity which this particular claimant will have, given that he would not be in 

a position to bring a private prosecution.  It seems to us that that factor is one which we 

should bear in mind and we have done so in considering the various grounds raised by 

the claimant which seem to me, at least, to go some way beyond the narrow sort of 

grounds which Sir John Thomas had in mind in L v DPP.

20. The first ground raised is that the decision failed to take account of a number of factors 

set out in the Code for Crown Prosecutors, particularly those matters set out at 4 (v) and 

(vi) of the detailed Grounds, as follows.

"4.8. It has never been the rule that a prosecution will 
automatically take place once the evidential stage is met.  
A prosecution will usually take place unless the prosecutor 
is satisfied that there are public interest factors tending 
against prosecution which outweigh those tending in 
favour.  

 4.11. Although there may be public interest factors tending 
against prosecution in a particular case, the prosecutors 
should consider whether nonetheless a prosecution should 
go ahead and those factors put to the court for consideration 
when sentence is passed."

21. What is said by Mr Dyke behalf of the claimant is that the offence of perverting the 

course of justice is very serious, striking at the heart of the criminal justice system and 

that Ms Sharda has a history of being warned for false accusations and wasting police 

time, that on this occasion she made a report to the police on the basis of falsified and 

misleading evidence, and that there have been serious adverse effects on Mr Ram of the 

prosecution. 



22.  The short answer to this point is that the DPP clearly took account of those matters. In 

particular, in the passage from the letter of 15 October 2015, which I quoted above, the 

DPP took account of: (i) the fact that there was a history of allegations of abusive 

behaviour where in effect it could be said it was six of one and half dozen of the other; 

and (ii) the fact that Ms Sharda had lied, hence the conclusion that the evidential 

test was satisfied. The alleged previous history and false evidence was not something 

which it could be said that the decision maker had ignored in the letter.

23. The second ground of proposed judicial review is that it is alleged that the DPP failed to 

apply the Guidance for Charging Perverting the Course of Justice in Cases involving 

False Allegations of Rape and/or Domestic Abuse.  The claimant's detailed Grounds set 

out a number of the specific factors to be taken into account when assessing the public 

interest which are to be found in paragraph 35 of that Guidance.  It is contended by 

Mr Dyke in his detailed Grounds that three of those factors were not taken into account 

by the reviewing lawyer, in particular, that the complaint was motivated entirely by 

malice following the breakdown of the relationship; that the complaint was then 

sustained over a significant period of time from August 2013 until the trial 

in October 2014; and that Mr Ram was then charged and tried solely on the basis of 

a bogus complaint.

24.   However, it is important to note that it is only where the CPS decide that those factors, 

or one of them applies that paragraph 35 of the Guidance provides that a prosecution for 

perverting the course of justice is more likely to be required. 

25. In the present case, the suggestion that this complaint was motivated by malice and was 

an entirely bogus complaint is merely an assertion on the part of the claimant.  It is clear 

from the letter of 15 October 2015 that, on the evidence available, the reviewing lawyer 



did not consider that this was a case which was motivated by malice, hence the 

paragraph I set out above, referring to the hundreds of abusive texts the claimant had 

sent over a significant period of time, the evidence of intimidation and the alleged 

breach of bail conditions and non-molestation orders.

26.   In those circumstances, the DPP was perfectly entitled to conclude that this was not 

a case falling within paragraph 35 of the Guidance at all, but in any event, clearly the 

reviewing lawyer did give careful consideration to the Guidance and to the balance to be 

struck pursuant to it.  In those circumstances, I do not consider that there is anything in 

this second ground.  

27. The third ground is that it is alleged that the decision failed to apply the public interest 

test properly, specifically paragraph 25 of the Guidance which provides: 

"That a prosecution will usually take place, however, unless the prosecutor 
is sure that there are public interest factors tending against prosecution 
which outweigh against those tending in favour."

28. In my judgment, there is no basis for the submission that the DPP did not apply the 

public interest test properly.  Contrary to what Mr Dyke appeared to be submitting, I do 

not consider that paragraph 25 of the Guidance does any more than restate the two stage 

test required by the Code for Crown Prosecutors, that is to say that both the evidential 

test and the public interest test have to be satisfied.

29.   The passage from the letter of 15 October 2015 which I quoted above indicates 

a careful and detailed analysis by the reviewing lawyer of the public interest test and its 

application, none of which suggests that the limited circumstances in which the review 

could be challenged even begin to be engaged in the present case. 

30.  The fourth ground of proposed judicial review is that the decision was perverse.  



Mr Dyke recognises that this sets a high threshold.  Nevertheless, what is said is that the 

decision fails to engage with either the Code for Crown Prosecutors or the Guidance on 

domestic abuse cases in any meaningful sense. In my judgment, this ground is without 

merit, applying the test derived from all the authorities: (i) there is no suggestion that 

the DPP’s policy was unlawful; (ii) for the reasons I have given there is no arguable 

basis for contending that the DPP has failed to act in accordance with the policy, either 

as set out in the Code or in the Guidance and (iii) there is simply no basis whatsoever 

for saying that this was a decision which no reasonable prosecutor could have reached.  

Of course, another reasonable prosecutor could have reached a different decision but 

that does not vitiate the decision. 

31.  During the course of his oral submissions, Mr Dyke submitted that in this case the 

reviewing lawyer had given too much weight, in effect, to the position of Ms Sharda 

and her status as a victim.  In my judgment that submission really demonstrates that this 

is an area, once one considers matters such as weight to be given to evidence, where it is 

entirely within the discretion of the particular prosecutor what conclusion is reached, 

provided that the correct tests are applied.  That is precisely the sort of situation in 

which one reasonable prosecutor might reach one conclusion, whereas another might 

reach another conclusion, but that is not a basis for this court intervening or in any way 

impugning the decision.

32.   In all the circumstances, I consider that notwithstanding the careful and elegant 

submissions advanced before us today by Mr Dyke, this is not a case in which it can be 

said that this decision not to prosecute Ms Sharda on the grounds of public interest was 

a decision which no reasonable prosecutor could have reached, nor in any sense is it 

a decision which was irrational or disproportionate.  The application for permission is 



refused.  

33. We direct that, since this judgment gives some guidance on the approach to be adopted 

in cases of judicial review of the Victims Right to Review Scheme, it may be reported 

and cited in the future.

LORD JUSTICE SIMON:  I agree.


