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PHILIP MOTT QC:  

 
1 This is a renewed application for permission to challenge the decision of the Parole Board of 

14th July 2017 to refuse the claimant's re-release from prison.   

2 The short history is that in November 2005 the claimant was sentenced to imprisonment for 

public protection as a result of his conviction of an offence under s.18 of the Offences 

Against the Person Act 1861.  His tariff term expired in June 2009.  On 26th August 2012, 

he was released on licence.  It is accepted that he found returning to the community difficult.  

In his first six months in approved premises there were a number of incidents involving 

various breaches of the rules.  On 1st December 2013, he was convicted of being drunk and 

disorderly and of driving without insurance and was fined, but over time it is said he settled 

down and established a relationship and seemed to be settling into the community.   

3 However, three convictions then succeeded each other in the course of the second part of 

2015.  On 14th July 2015, he was convicted of the theft of a chair from a pub and possession 

of cannabis and was fined.  On 25th August 2015, he was convicted of assault on neighbours 

and that was the immediate cause of his recall to prison.  However, that conviction was in 

due course reviewed on a rehearing on appeal to the Crown Court.  On 5th September 2016, 

his convictions were quashed on the facts of the case.  Nevertheless, by then he had been 

recalled and he was also convicted on 25th September 2015 of battery and a Public Order 

Act offence for which he was fined.  All those convictions are comparatively minor matters, 

at least compared to the offence for which he was given his index sentence, but they showed 

cause for his recall to prison and that recall was not then, and is not now, challenged.   

4 On 26th January of this year, there was an oral hearing of the Parole Board, which was 

adjourned to 8th June 2017 for further investigations into the availability of both residential 

premises and therapies.  His release was supported by the three professionals involved in 

the case: his offender manager, Kim Buttress; his offender supervisor, Emma Jenkins; and 

the prison psychologist, Siobhan Kane.  Nevertheless, the Parole Board Panel on 14th 

July 2017 refused release, but directed a transfer to open conditions. 

5 It is well established that the Parole Board has a particularly specialist knowledge and 

experience.  It is not just a rubber stamp for professionals' opinions.  It exercises 

independent judgment as well as assessing the evidence put before it.  For these reasons, 

judicial review does not lie merely to challenge the exercise of that judgment as long as it is 

within the reasonable range of judgments open to it and it is sufficiently explained in 

the decision. 

6 I bear in mind the Supreme Court decision in Osborn v Parole Board [2014] AC 115 that 

when dealing with post-tariff indeterminate sentence prisoners there must be particularly 

anxious scrutiny.  Looking at the reasons for the two decisions, firstly, the adjournment 

decision to which I have been taken by Mr Dyke, but also the decision under challenge, it is 

apparent that the Parole Board members were well aware of the recommendations. The final 

decision expressly acknowledges that the three professional witnesses recommended 

release, and also that those views are unchanged even after the panel members had identified 

the sort of obstacles which caused them concern.  The Panel concluded that the risks had not 

been reduced sufficiently to justify release. 

7 The three issues on which evidence was missing at the original hearing in January 2017 are 

set out in the decision letter for the adjournment, but also at the beginning of the July 

decision and they are these.  First, as to whether a place was available at PIPE-approved 

premises; secondly, whether mentalisation-based therapy (or MBT), recommended by 
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Mr Buttress, would be available to the claimant; and, thirdly, whether the local Forensic 

Intensive Psychological Treatment Service (or FIPTS) would accept the claimant for 

psychological intervention in order to reduce his risks on release.  

8 Mr Dyke submits that the Board really became fixated by those labels and, when difficulties 

arose after the investigations with those particular provisions, they were unwilling to look 

beyond that.  In my judgment, that does not come across at all from the decision reasons.  It 

was, for instance, specifically accepted in paragraph 25 that some other approved premises 

in London, described by Ms Payne in evidence, could be a suitable alternative to a PIPE-

approved premises.  Moreover, their assessment of the current risks makes it clear that they 

were not tied to the specific therapies which were recommended of MBT or of the FIPTS. 

9 Paragraph 24 of that decision concludes that there was no purpose in the claimant remaining 

any longer in closed prison, but that the risks had not been demonstrated to have been 

reduced to the level where it was no longer necessary that he remain in prison at all.  The 

evidence of what happened whilst he was in the community showed the risks to the public.  

In particular, the Panel was concerned about his limited insight and pointed out that it was 

agreed by all professional witnesses that he needed to pursue the personality disorder 

pathway, but had not yet embarked on it.  Intervention within that pathway could be 

provided in open conditions and, therefore, could provide new evidence at the next review 

after his transfer.  The Panel simply noted:  

"It remains to be seen whether you will engage with it or will demonstrate 

the unpromising attitude you showed to Ms Waherun(?)."  

10 That is a reference to the report of the Lambeth FIPTS which made it clear that they could 

not accept the claimant as a client, because: 

"It was felt his motivation was superficial at best and driven by his desire for release 

rather than a desire to explore problem areas identified by others."  

11 My reading of the decision is not that the Panel would only consider the particular solutions 

that had been proposed in January.  It is more that the Panel concluded that some therapeutic 

intervention was required. That might be MBT.  It might be the FIPTS.  Perhaps it could 

even be something completely different.  It would not matter, because as the Panel 

concluded at the end of paragraph 25: 

"In any event, that motivational work has not been started and the Panel has to make 

its judgment on the situation as it now is." 

12 That, it seems to me, is a perfectly rational assessment of the situation.  It is certainly well 

within the range of reasonable decisions on the evidence produced.  What is put forward, 

concisely, forcefully, and even attractively, by Mr Dyke is really a challenge to that expert 

judgment of the Parole Board and not a true public law arguable case.  In my judgment, 

there is no public law arguable case here.  The Parole Board Panel were quite entitled to 

come to the conclusion they did for the reasons which they did.  I, therefore, refuse 

permission.  

__________ 
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